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B i d  which  i n c l u d e d  r e s t r i c t i o n  on  release of 
price is n o n r e s p o n s i v e  and s h o u l d  have  been  
rejected, e v e n  where c o n t r a c t i n g  o f f i c e r  
i g n o r e d  r e s t r i c t i o n  and  d i s c l o s e d  price a t  b i d  
o p e n i n g .  

N o r t h e r n  Telecom, I n c .  ( N T I  1 ,  protests t h e  V e t e r a n s  
A d m i n i s t r a t i o n  ( V A )  d e c i s i o n  to  award  a c o n t r a c t  t o  
U n i v e r s a l  Communicat ion S y s t e m s ,  I n c .  (UCS), for a t e l e p h o n e  
system a t  t h e  VA h o s p i t a l ,  H i n e s ,  I l l i n o i s ,  u n d e r  i n v i t a -  
t i o n  f o r  b i d s  ( I F B )  N o .  578-10-81, t h e  second  s tep  of a 
two-step f o r m a l l y  a d v e r t i s e d  p r o c u r e m e n t .  NTI c o n t e n d s  t h a t  
t h e  VA i m p r o p e r l y  d e t e r m i n e d  i t s  s e c o n d  l o w  b i d  nonrespon-  
s i v e ,  w h i l e  t h e  VA improperly accepted U C S ' s  l o w  nonrespon-  
s i v e  b i d .  

We c o n c l u d e  t h a t  UCS's b i d  w a s  n o n r e s p o n s i v e ,  and  
w e  s u s t a i n  t h e  p ro t e s t  t o  t h a t  e x t e n t .  

Under t h e  s e c o n d - s t e p  IFB, award  was b a s e d  on  a t o t a l  
system pr ice  t o  b e  s u b m i t t e d  a long w i t h  w o r k s h e e t s  p r o v i d i n g  
l i n e  i t e m  p r ices  and  a t t a c h m e n t s  to t h e  w o r k s h e e t s  
c o n t a i n i n g  f u r t h e r  cost  da ta .  U C S ,  NTI and GTE - B u s i n e s s  
Communica t ions  S y s t e m s ,  I n c .  (GTE), s u b m i t t e d  t e c h n i c a l l y  
a c c e p t a b l e  proposals u n d e r  s t e p  o n e .  A t  t h e  August  31 ,  
1982,  b i d  o p e n i n g  for  s t e p  t w o ,  t h e  c o n t r a c t i n g  o f f i c e r  read 
the t o t a l  prices b i d  and  a n  abs t r ac t  of t h e s e  p r ices  was 
made a v a i l a b l e .  The  VA a d v i s e s  t h a t  UCS was t h e  o n l y  b i d d e r  
u n d e r  t h i s  IFB t o  mark i t s  b i d  p r o p r i e t a r y .  A f t e r  b i d  
o p e n i n g ,  NTI requested a n  o p p o r t u n i t y  t o  r e v i e w  UCS's b i d  
b u t ,  b e c a u s e  UCS's b i d  w a s  marked p r o p r i e t a r y ,  t h e  VA repre- 
s e n t a t i v e  r e f u s e d ,  s t a t i n g  he  would need  l e g a l  a d v i c e  b e f o r e  
r e l e a s i n g  UCS's b i d .  By l e t t e r  da ted  Sep tember  8 ,  1 9 8 2 ,  KTI  
was a d v i s e d  t h a t  i t s  r e q u e s t  t o  r e v i e w  UCS's b i d  w a s  d e n i e d .  
By l e t t e r  of Sep tember  1 0 ,  NTI f i l e d  a p ro te s t  w i t h  t h e  VA 
a g a i n s t  t h e  p l a n n e d  award t o  UCS.  On Sep tembsr  2 2 ,  1 9 8 2 ,  
t h e  VA d e n i e d  N T I ' s  p r o t e s t ,  By l e t t e r  of Septenber 23,  
1 9 8 2 ,  t h e  VA n o t i f i e d  EJTI t h a t  i ts  b i d  was d e t e r m i n e d  non- 
r e s p o n s i v e  b e c a u s e  c e r t a i n  r e q u i r e d  a t t a c h m e n t s  t o  t h e  work- 
s h e e t s  c o n t a i n i n g  cos t  breakdowns  were n o t  i n c l u d e d  i n  t h e  
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b i d .  GTE's b i d  was a l so  found  n o n r e s p o n s i v e .  GTE a p p a r e n t l y  
f a i l e d  t o  s u b m i t  a b i d  bond,  and  i t  h a s  n o t  p r o t e s t e d  t h e  
VA's d e t e r m i n a t i o n .  A l s o  on  t h i s  d a t e ,  UCS was awarded  t h e  
c o n t r a c t  t o  f u r n i s h  and  i n s t a l l  t h e  t e l e p h o n e  s y s t e m  a t  a 
price o f  $2 ,767 ,686 .  

On O c t o b e r  6, 1 9 8 2 ,  NTI p r o t e s t e d  t o  o u r  O f f i c e  t h e  
award  t o  UCS o n  t h e  b a s i s  t h a t  UCS's b i d  was n o n r e s p o n s i v e  
for  b a r r i n g  p u b l i c  d isclosure o f  i t s  b i d  prices.  -I NTI . a l so  
p r o t e s t e d  t h e  V A ' s  d e t e r m i n a t i o n  t h a t  NTI's b i d  was nonre -  
s p o n s i v e ,  c o n t e n d i n g  i t s  b i d  c o n t a i n e d  a l l  n e c e s s a r y  and 
r e q u i r e d  cost da t a .  

I n i t i a l l y ,  t h e  VA and UCS c o n t e n d  t h a t  NTI ' s  protest 
a g a i n s t  UCS's p r o p r i e t a r y  b i d  is  u n t i m e l y .  A c c o r d i n g  t o  UCS 
a n d  VA, t h e  c o n t r a c t i n g  o f f i c e r  and  h i s  t e c h n i c a l  r e p r e s e n -  
t a t i v e  o r a l l y  a d v i s e d  pa r t i e s  a t  t h e  p r e b i d  c o n f e r e n c e  h e l d  
i n  May 1 9 8 2 ,  p e r t a i n i n g  t o  b o t h  s t e p s ,  t h a t  mark ing  b i d s  
proprietary w a s  acceptable .  T h e r e f o r e ,  t h e  VA and UCS con- 
t e n d  t h a t  NTI was on  n o t i c e  of t h i s  a l l e g e d  impropriety i n  
t h e  s o l i c i t a t i o n  b e f o r e  b i d  o p e n i n g ,  and u n d e r  o u r  Bid  Pro- 
tes t  P r o c e d u r e s  i t  was r e q u i r e d  t o  p ro te s t  t h i s  matter 
b e f o r e  b i d  o p e n i n g .  S e e  4 C.F.R. § 2 1 . 2 ( b ) ( l )  ( 1 9 8 2 ) .  W e  
d i s a g r e e  . 

The VA t e c h n i c a l  r e p r e s e n t a t i v e  s t a t e s  t h a t  h e  a d v i s e d  
t h e  pa r t i e s  a t  t h e  preproposal c o n f e r e n c e  of t h e  " r i g h t  to  
mark t h e i r  b i d s  p rop r i e t a ry  i n  o r d e r  t o  m a i n t a i n  t h e  con- 
f i d e n t i a l i t y  o f  a n y  s e n s i t i v e  i n f o r m a t i o n . "  I n  e f f e c t ,  t h i s  
s t a t e m e n t  was a d v i c e  t o  t h e  p a r t i e s  t o  u s e  t h e i r  j udgmen t  i n  
m a r k i n g  s t e p - o n e  p r o p o s a l s  and s t ep  t w o  b i d s  p r o p r i e t a r y .  
T h i s  s t a t e m e n t  does n o t  p r o v i d e  a bas i s  o f  p ro tes t  s i n c e  it 
d i d  n o t  p u t  NTI o n  n o t i c e  t h a t  a b i d d e r  was p e r m i t t e d  t o  
res t r ic t  d i s c l o s u r e  o f  i t s  b i d  prices and  a p r o c e d u r e  con- 
c e r n i n g  p r o p r i e t a r y  i n f o r m a t i o n  was n o t  c o n t a i n e d  i n  t h e  
s o l i c i t a t i o n .  The p ro t e s t  i n v o l v e s  t h e  p a r t i c u l a r  UCS u s e  o f  
t h e  p ropr ie ta ry  stamp on  t h e  b i d  prices,  which  c o u l d  n o t  have  
b e e n  known by  NTI u n t i l  a f t e r  b i d  o p e n i n g .  T h e r e f o r e ,  there  
was no  a p p a r e n t  impropriety i n  t h e  s o l i c i t a t i o n  which  had  to  
be p r o t e s t e d  b e f o r e  o p e n i n g .  

NTI c o n t e n d s  t h a t  UCS's b i d  c o n t a i n e d  p r o p r i e t a r y  
l e g e n d s  which  r e n d e r  t h e  b i d  n o n r e s p o n s i v e .  The VA c o n c e d e s  
t h a t  UCS's b i d  was stamped p r o p r i e t a r y ,  b u t  a r g u e s  t h a t  i t  is 
l o n g s t a n d i n g  VA p o l i c y  to  e n c o u r a g e  and a p p r o v e  o f  t h e  
r e s t r i c t i o n  o n  p u b l i c  d i s c l o s u r e  of b o t h  s t e p - o n e  proposals 
and  step-two b i d s .  T h e  VA a l s o  p o i n t s  o u t  t h a t  t h e  t o t a l  
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system price was d i s c l o s e d  a t  b i d  o p e n i n g ,  t h u s  s a t i s f y i n g  
t h e  p u b l i c  o p e n i n g  r e q u i r e m e n t s  o f  41 U . S . C .  fi 2!53(b) 
(19761, and appl icable  r e g u l a t i o n s ,  and  t h a t ,  had  t h e  step- 
t w o  b i d  n o t  been  marked p r o p r i e t a r y ,  a n  implied a g r e e m e n t  
be tween  VA and b i d d e r s  would have  p r e v e n t e d  d i s c l o s u r e  of 
a n y t h i n g  o t h e r  t h a n  t h e  t o t a l  s y s t e m  pr ice ,  e v e n  if t h a t  
price were marked proprietary.  

NTI r e s p o n d s  t h a t  V A ' s  a l l e g e d  p o l i c y  d o e s  n o t  e x c u s e  
t h e  a c c e p t a n c e  o f  a n o n r e s p o n s i v e  b i d ,  and t h e r e  is no  
a u t h o r i t y  p e r m i t t i n g  t h e  VA p e r s o n n e l  t o  a d v i s e  b i d d e r s  t o  
stamp prices propr ie ta ry .  F i n a l l y ,  NTI asserts t h a t  t h e  VA 
h a s  r e l e a s e d  p r i c i n g  i n f o r m a t i o n  i n  t h e  pas t .  

UCS's step-two b i d  c o n t a i n e d  t h e  f o l l o w i n g  l a n g u a g e  i n  
t h e  c o v e r  l e t t e r :  

"All i n f o r m a t i o n  c o n t a i n e d  i n  o u r  r e s p o n s e  is 
to  be c o n s i d e r e d  P r o p r i e t a r y  I n f o r m a t i o n ,  and 
m u s t  n o t  b e  r e l e a s e d  t o  any  i n d i v i d u a l s  or com- 
p a n i e s  o u t s i d e  t h e  Government  w i t h o u t  t h e  p r ior  
w r . i t t e n  c o n s e n t  o f  a n  o f f i c e r  of U n i v e r s a l  Com- 
m u n i c a t i o n  S y s t e m s ,  I n c , "  

Eve ry  p a g e  of t h e  b i d ,  e x c e p t  t h e  b i d  bond i n f o r m a t i o n ,  w a s  
s t amped  "P ropr i e t a ry  I n f o r m a t i o n . "  

T h i s  O f f i c e  had h e l d  t h a t  a b i d  which is r e s t r i c t e d  as 
to  t h e  d i s c l o s u r e  of price r e n d e r s  t h e  b i d  n o n r e s p o n s i v e .  
P r i m e  Computer ,  ---- I n c . ,  B-204848, J a n u a r y  7, 1982,  82 -1  CPD 
20; -- 1010  -- I n c o r p o r a t e d  of Alamagordo,  -- B-204742, December 21, 
1 9 8 1 ,  81-2 CPD 486. Fhe VA's d i s c l o s u r e  of t h e  restricted 
b i d  price a t  b i d  o p e n i n g  d o e s  n o t  c u r e  t h e  b i d ' s  nonrespon-  
s i v e n e s s .  P r i m e  Computer ,  -- I n c . ,  I---- s u p r a ,  and 1 0 1 0  ---- I n c o z -  
ra ted  of Alamagordo,  --- s u p r a ,  II_ The n o n r e s p o n s i v e n e s s  of a b i d  
m u s t  b e  d e t e r m i n e d  a t  t h e  t i m e  of b i d  o p e n i n g ,  A b i d d e r  
which  res t r ic ts  d i s c l o s u r e  o f  i ts price would s t i l l  have  t h e  
o p t i o n ,  e v e n  i f  i t s  price is e x p o s e d ,  t o  accept or r e j ec t  
award of a c o n t r a c t  because i t s - b i d  was c o n d i t i o n e d  on  non- 
d i s c l o s u r e  of i t s  price. 

The  VA asserts t h a t ,  u n d e r  t h e  i n s t a n t  p r o c u r e m e n t  and 
i n  t h e  p a s t ,  on  t h i s  t y p e  o f  t e l e p h o n e  system s o l i c i t a t i o n ,  
i t  h a s  p e r m i t t e d  and  e n c o u r a g e d  t h e  r e s t r i c t i o n  on  t h e  d i s -  
c l o s u r e  o f  p r o p r i e t a r y  cos t  i n f o r m a t i o n .  We c o n s i s t e n t l y  
h a v e  t a k e n  t h e  p o s i t i o n  t h a t  a c o n t r a c t i n g  p e r s o n n e l ' s  erro- 
n e o u s  a d v i c e  w i t h  r e g a r d  to  a p r o c u r e m e n t  o r  pr ior  e r r o n e o u s  
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practices f o l l o w e d  by  t h e  c o n t r a c t i n g  o f f i c i a l s  d o  n o t  estop 
a n  a g e n c y  from r e j e c t i n g  a b i d  as  n o n r e s p o n s i v e  where  i t  was 
r e q u i r e d  t o  do so by law. ---I---- A.D. Roe Company --- I n c . ,  - 5 4  Comp. 
Gen. 271  ( 1 9 7 4 1 ,  74-2 CPD 194 ;  S e e  Norris P a i n t  6, V a r n i s h  
Co., I n c . ,  -I B-206079, May 5, 1982 ,  82-1 C P D  425; I n t e r n a -  
-yI------c- t i o n a l  S a l t  Company, B-200128, J a n u a r y  7 ,  1981,  81-1m 
142.  We a g r e e  w i t h  NTI t h a t  b e c a u s e  UCS res t r ic ted  p u b l i c  
d i s c l o s u r e  o f  i t s  t o t a l  s y s t e m  p r i ce ,  U C S ' s  b i d  was nonre-  
s p o n s i v e  and  t h a t  t h e  V A ' s  prior p r a c t i c e  and a d v i c e  on  t h e  
i n s t a n t  p r o c u r e m e n t  do n o t  e x c u s e  t h e  n o n r e s p o n s i v e n e s s  of 
UCS's b i d .  Thus ,  award to  UCS was improper and  w e  s u s t a i n  
t h e  protest. 

- .--- -- --------_- 

O r d i n a r i l y ,  w e  would recommend t h a t  t h e  VA t e r m i n a t e  
t h e  award to  UCS and  award t o  t h e  n e x t  l o w  o t h e r w i s e  r e s p o n -  
s i v e  b i d d e r .  Here, c o n s i d e r i n g  t h e  s t a t u s  of p e r f o r m a n c e  of 
t h i s  c o n t r a c t ,  w e  do n o t  recommend c o r r e c t i v e  a c t i o n .  The 
VA a d v i s e s  t h a t  a n o t i c e  t o  p r o c e e d  was i s s u e d  t o  UCS and 
t h a t  UCS a l r e a d y  h a s  o r d e r e d  e q u i p m e n t  and  h a s  commenced 
p e r f o r m a n c e  of t h e  work. The VA estimates t h e  costs  of 
t e r m i n a t i o n  are i n  e x c e s s  o f  $500,000.  I n  v i ew o f  t h i s ,  
c o r r e c t i v e  a c t i o n  would n o t  b e  i n  t h e  b e s t  i n t e r e s t s  of t h e  
Government . 

W e  n o t e  t h a t  t h e  VA h a s  s t a t e d  i n  i ts report  t h a t  it is 
c o n t e m p l a t i n g  m o d i f y i n g  its p r o c e d u r e s  c o n c e r n i n g  res t r ic t -  
i n g  of p r i c i n g  i n f o r m a t i o n  u n d e r  t h i s  type o f  s o l i c i t a t i o n .  
We recommend t h a t  t h i s  m o d i f i c a t i o n  i n c l u d e  a r e q u i r e m e n t  
t h a t  t h e  t o t a l  s y s t e m  price must  be u n r e s t r i c t e d .  I n  o u r  
view, b i d d e r s  m u s t  permi t  d i s c l o s u r e  o f  s u f f i c i e n t  i n fo rma-  
t i o n  t o  permit  c o m p e t i n g  b i d d e r s  t o  know t h e  p r o d u c t  o f f e r e d  
and  t h o s e  elements of t h e  b i d  which  r e l a t e  t o  q u a n t i t y ,  
price and  d e l i v e r y  terms. Cf .  F e d e r a l  P rocuremen t  Regula-  
t i o n s  § 1-2.404-2 (1976  ed.). The  VA s h o u l d  a l s o  e n s u r e  
t h a t  b i d d e r s  r e c e i v e  a p p r o p r i a t e  i n s t r u c t i o n s  r e g a r d i n g  t h e  
VA's h a n d l i n g  and  d i s c l o s u r e  of p r o p r i e t a r y  i n f o r m a t i o n  con- 
s i s t e n t  w i t h  a p p l i c a b l e  p r o c u r e m e n t  r e g u l a t i o n s .  

W e  s u s t a i n  t h e  protest .  

' J  ' 
Comptroller G e n e r a l  
of t h e  U n i t e d  S t a t e s  




